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MERRILL LYNCH, PIERCE, FENNER & 
SMITH INCORPORATED, 


Plaintiff-Appellant, 
-against- 


ANASTASIOS ALEXIOU, a/k/a 
TASSOS ALEXIOU, 


Defendant-Appellee. 


BRIEF FOR PLAINTIFF-APPELLANT 


PRELIMINARY STATEMENT 


Plaintiff-Appellant Merrill Lynch, Pierce, Fenner & 
Smith Incorporated appeals from the judgment entered in the 


United States District Court for the Southern District of 


New York on July 16, 1975 dismissing the complaint in thi 


action, without prejudice, for lack of jurisdiction over 
the person of the defendant-appellee. The Memorandum and 
Order of the Honorable Whitman Knapp in the Court below 
has not yet been officially reported. It has been un- 
officially reported in CCH Commodity Futures Law Reporter 


q20,061 (S.D.N.Y. 1975). 


Questions Presented 

1. If a foreign principal employs a New York agent, 
and orders that agent to act for him in New York, may the 
acts of the agent in compliance with the principel's orders 
be imputed to the principal for the purpose of subjecting 
him to personal jurisdiction in New York in an action by the 
agent against the principal? 

2. Has the defendant-appellee consented to personal 
jurisdiction in New York by signing an agreement to arbitrate 
all disputes before the New York Stock Exchange, ine. ¢ 

3. Has the defendant-appellee consented to personal 
jurisdiction in New York by representing to a Court in 
Greece, his own homeland, that the entire dispute between 
the parties would be decided in New York, thereby causing 
the Greek Court to decline jurisdiction? 

4. Did the Court below err in dismissing this action 
in toto for lack of personal jurisdiction over the defendant- 
appellee, despite the fact that this action is in the Federal 
Courts on defendant-appellee's petition for removal of the 
action from the Supreme Court, New York County, filed after 


plaintiff-appellant obtained and perfected an attachment 


under C.P.L.R. §6201 and thereby established quasi in rem 


jurisdiction in the Court? 


Statement of the Case 


o 


On Oetober 18, 1974 defendant-appellee Anastasi 
Alexiou ("Alexiou"), a resident of Athens, 
commodities account with Merrill Lynch, Pierce, 
Smith Incorporated ("Merrill Lynch") through 
office of Merrill Lynch, Pierce, Fenner & Smith, Ltd. 
("Merrill Lynch Ltd."), an affiliated corporation registered 

land which services the accounts of individuals over- 

seas who wish to deal with Merr: Lynch, a Delaware corpora- 
t” th its princiral place of business in New York. 
(26a)* 


At or about the time he opened his account 


signed a Commodity Account Agreement with Merrill Lynch 
providing for arbitration before the New York Stock Exchange 
and governed by the laws of the State of New York. It reads 


is follows: 
"It is agreed that ly controvers; 
rising out of your bus or this 
be submitted to arbitration conducted 
visions of the Constitution and Rules 
Governors of the New York Stock Exchar 
ever if the controversy involves any 
Commodity transaction or contract rel 
executed on an exchange located outsiie 
States then such controversy, at 
of us, shall be submitted to arbitration u 
under the constitution and rules of such change (and 
if neither of us so elects, arbitration shall be con- 
ducted under the provisions of the Constitution and 
Rules of the Board of Governors of the New York Stock 
Exchange). Arbitration must be commenced within one 
year after the cause of action accrued by service 
upon the other of a written demand for arbitration 
or a written notice of intention to arbitrate, naming 
therein the arbitration tribunal. 


O ct ct ct ¥ O 


a] 
‘as a 


¥ Reference in parenthesis is to the parties’ 
on appeal by page number. 


"This agreement and its enforcement shall be 
governed by the laws of the State of New York." 
(85-86a) 


Alexiou engaged Merrill Lynch as a broker to purchase 


for his account 69 contracts of New York Sugar 11 during 


October, 1974. On November 7, 1974 Alexisou had an addi- 
tional 100 contracts of New York Sugar.11 transferred into 
his Merrill Lynch account from another broker. Alexiou 
ordered Merrill Lynch to purchase an additional 40 contracts 
of New York Sugar 11 on November 8, 1974. (27a) 

The New York Sugar 11 contract is a contract for 
delivery, on a specific date in the future, of 50 long tons 
(2,240 pounds eech) of sugar F.O.B. certain Carribeen ports. 
(32a) The price of this contract is quoted in cents per 
pound of sugar. This contract may be traded only in New 
York City on the New York Coffee & Sugar Exchange, which is 
located at 7° Pine Street, New York, New York. (27a) In 
this case, Alexiou specifically ordered Merrill Lynch to buy 
and to accept delivery of New York Sugar il for his account, 
rather than any other type of sugar coritract, such as might 
be traded in London or elsewhere. (27a) 

Alexiou's investment in New York Sugar 11 was substantial. 
The 200 contracts of New York Sugar 11 which he held at the 
close of business on November 8, 1974 represented 193,900 
long tons of sugar, worth approximately $11,043,200 at the 
then prevailing price of 49.3 cents per pound. Alexiou 
ordered many transactions in New York Sugar 11, all of which 


are shown on his monthly statements. (33-58 a) 


On December 3, 1974, Alexiou went to the London office 
of Merrill Lynch Ltd. and held a telephone conversation with 
the Merrill Lynch sugar specialist at the Merrill Lynch 
office in New York. (27a) The off 
account executive in London participated in the telephone 
conversation. The New York 
open telephone line to the trading floor of the Coffee 
Sugar Exchange. During the course of that one 
call, the specialist relayed market information 
Alexiou placed an order to sell 25 contracts of 

the order was executed on the trading 
report this execution was immediately given to Alexiou. 
(27a) 
The market price of sugar began to decline 
November. After Alexiou failed to supply 
S account was completely liquidated in December, 
He failed to pay the resulting debit balance of 
1,247,185, despite Merrill Lynch's demand (lla), and Merrill 
Lynch commenced this action in Supreme Court, New York 
County, by obtaining an order of attachment 
§6201 against Alexiou on December 24, 1974, 
cause of action for money damages against a non-resident. 
(3a)* Merrill Lynch thereafter served the summons and 
complaint personally on Alexiou in Greece on January 21, 


1975. (13a) 


* Yhis order of attachment has been levied upon an accour 


in a corporate name at Bache & Company containing $500,000. 
Merrill Lynch contends that this account is the property of 
Alexiou. The question of the ownership of this account 1 


.) 


Still in litigation in a special proceeding in Supreme 
Court, New York County. (69a) 


Subsequently, Alexiou removed this action to the Dis- 
trict Court on February 20, (14a) Merrill Lynch 
moved to stay the action a. J to compel arbitration before 
the New York Stock Exchange in accordance with its arbitra- 
tion agreement, and Alexiou cross-moved to dismiss the 


‘ 


action for lack of jurisdiction over his person. 20a) The 
below granted Alexiou's motion miss 1e complaint. 
no action on Merrill Lynch's 1 to compel arbi- 
tration, her than to note that its smiss s "without 
prejudice to [Merrill Lynch'sj right, if any, to seek appro- 
priate relief under the C.P.L.R." (94a, 10la, footnote 3) 

On February 19, 1975, while the action below was pending, 
Merrill Lynch commenced an ancillary proceeding in Greece in 
order to obtain a pre-notification mortgage, a form of »re- 
judgment security interest, on Alexiou's real property in 
Greece. (63a) On March 19, 1975, when tha* proceeding came 
on for a hearing before the Greek Court and prior to the 
decision below, Alexiou argued that the Greek Court should 
not take jurisdiction over Merrill Lynch's petition, repre- 
senting to that Court that the entire matter would be deter- 


4 


mined in New York in accordance with the arbitration agree- 
’ 


ment between the parties: 


"(I]t is stipulated that any dispute 
between us, arising out of our transactions, 
shall be referred to “arbitration to he 
conducted in accordance with the conditions 
and rules of the New York k Stock Exchange : 
Therefore, [this dispute is] to be examined 


at depth under the laws and exclusively by 
authorized organs nominated by the litigants... 


That is to say, the task is assigned t 
Court to investigate into a case, which 


under the agreement, has been ass ned to a 


Ss. ss es Ls 
foreig- Arbivration Court... emphesis added, 


translave. from Greek) (76-77a) 
Relying on this representation, 
abstain and to await 
fore dismissed Merriil 

In its endorsed memorandum denying Me 


motion under ; P. 59(e), which aga 


inconsistent position in the Greek proceedi 


below stated that, although the issue rai 


mentioned in its prior opinion, it 
considered and found to be untenable. 
The Notice of Appeal from the judgment below was 


(110a) 


POINT i 


ALEXIOU IS SUBJECT TO JURISDICTION 
IN NEW YORK BECAUSE OF HIS TRANSACTION 
OF BUSINESS HERE 


A. {lexiou Deliberately Chose To 
f 


Transact A Substantial Quantity 
Of Business In New York 


Alexiou is subject to jurisdiction in New York under 


the provisions of New York's long-arm statute, which 
in part es follows: 


"As to a cause of action arising from any of the 
acts enumerated in this section, a court may 
exercise personal jurisdiction over any non- 
Gomiciliary ... whc in person or through an agen 


reads 


l. transacts any business within the 

state; ..." C.P.L.R. §302(a)(1). 

There . be no doubt as to the substantial quantity of! 
the business which Alexiou deliberately conducted in New 
York. By November 8, 1974, he had purchased of 
contracts of New York Sugar 11, a contract which can ly be 
purchased and sold in New York. Each contract was an @gree- 
ment to deliver 50 long tons of sugar, “hereby constituting 
a total investment by Alexiou in 10,000 long tons of sugar, 


worth about $11,043,200 on November 8. Between November 5, 


1974 and November 20, 1974, the sugar market advanced 
and Alexiou engaged in "switching", 1.e., selling app 
mately 160 New York Sugar 1i contracts with more dist 
maturities and purchasing an equal number of New York 


ll contracts with nearer maturities. 


Alexiou was aware tnat he was dealing with Merril 


Lynch in New York, as is shown by his signing several 


ments with Merrill lynch and by his signing a letter 


4 


co 


‘ 

roxki- 

ant 
Aart 


igree- 


instructions, specifically addressed to Merrill Lynch's New 
York office to receive certain New York Sugar il contracts 
from another broker. (28-31la) 

A non-resident subjects himself to personal jurisdic- 
tion in the forum state when he "purposefully avails 
of the privilege of conducting activities within the 
state, thus invoking the benefits and protections 
laws." Hanson v. Den kla, 357 U.S. 235, 
in Parke-Bernet Galleries Inc. v. Franklyn, 26 
18, 308 N.Y.S.2d 337, 341, 256 N.E.2da 506, 508-509 
Here Alexiou personally and repeatedly gave orders to enter 
into transactions for his account and risk which could only 
be effected in New York. He gained th 
tection of the laws of the State of New York, including the 
right to compel Merrill Lynch to abide by its agreements 
with him, including the arbitration agreement between the 
parties, the right to enforce the terms of the commodity 
contracts he was buying and, perhaps mos* important, the 
right to co >t business and earn profits on New York Sugar 
1l in American dollars, rather than pounds sterling or 
drachmas. 

Alexiou has asserted that he was not physicaliy present 
in the State of New York when he transacted business with 
Merrill Lynch Ltd. or with Merrill Lynch. (22-23a) How- 
ever, physical presence is certainly not required in order 


to transact business in the State within the meaning of CPLR 


§302. The New York Court of Appeals has emphasized this 


o 


point as follows: 


"Tt is important to emphasize that one need 
not be physically present in order to be subject 
to the jurisdiction of our courts under CPLR 302 
for, particularly in this day of instant long- 
range communications, one can engage in extensive 
purposeful activity here without ever actually 
seting foot in the State. ... Any implication, in 
Older cases, that physical presence was a necessary 
factor in obtaining jurisdiction over nonresidents 
was expressly rejected by the Supreme Court in the 
International Shoe case -- the case which pvovided 
the constitutional authority for CPLR 302." Parke- 
Bernet Galleries v. Franklyn, supra, 26 N.Y.2d 
at 17, 300 N.Y-S.2d at 340, 256 N.E.2d at 508 
(1970). 


The Court below erroneously cited Hertz, Newmark & 


Warner v. Fishman, 53 Misc.2d 418, 279 N.Y.S.2d 97 (Civ. Ct. 
N.Y. Co. 1967), apparently for the proposition that a non- 
resident who deais with a New York broker does not subject 
himself to personal jurisdiction in New York. (96a) This 
case is easily cistinguishable from the present facts be- 
cause, unlike Alexiou, the defendant Fishman never asked the 


plaintiff to take any action in New York: 


were to be sold. 

the plaintiff's representative at its Newark 

office to buy or sell a particular stock." 53 

Misc.2d at 419, 297 N.Y.S.2d at 99. (emphasis 

added) 
Much more to the point is F.I DuPont v. Chelednik, 69 
Misc.2d 362, 330 N.Y.S.2d 149 (App. T. 1st Dept. 1971), a 
more recent case by a superior Court, in which the defendant 
was a customer of the plaintiff who "traded on New York 
stock exchanges through plaintiff". 69 Misc.2d at 362. The 


Court found this activity to be sufficient for purposes of 


personal jurisdiction: 


"ro} 


[O]peration of the account in New York 
constituted the transaction of business 
in New York. One need not be physically 
present in New York to be subject to the 
jurisdiction of our courts under CPLR 302. 
One ‘can engage in extensive purposeful 
activity here without ever actually 
foot in the State' (Parke-Bernet Ga 
v. Franklyn, 26 N Y 2d 13, Ty)." 
at 3603, 330 N.Y.S.2d at 150. 


Sal 

ai 
r.) 
+ 


The extensive nature of Alexiou's activities in 
York prompted Mr. Justice Korn of the Supreme Court, 
York County, to remark in dicta in the 
ment turnover proceeding that "jurisdiction was obtained 
over Alexiou under CPLR §302(a)(1)." (70a) 

The essential error committed by the Court below in 
denying jurisdiction over Alexiou was its losing 
the extensive, purposeful activity deliberately transacted 
by Alexiou in the State of New York. Inst ad, 
on the fact that Alexiou was not physically present in 
New York, and erroneously failed to consider for jurisdic- 
tional purposes the acts which Alexiou caused Merrill Lynch 
to perform in New York on his behalf. 

B. Alexiou Is Subject To 
Jurisdiction In New York 
Under The Parke-Bernet Ca 

The result in this case is determined by the facts 
Parke-Bernet Galleries, Inc. v. Frandlyn, 26 N.Y.2d 13, 
N.Y.S.2d 337, 256 N.E.2d 506 

In Parke-Bernet, defendant Franklyn, a resident of 


a 


California, received a catalog from the plaintiff describing 
a forthcoming art auction in New York. Pursuant to 


request, telephone contact was established between himself, in 


California, and an employee of Parke-Bernet in New York 
during the course of the auction. The Parke-Bernet em- 
ployee gave Franklyn information on the other bids that 
were being made, and relayed bids from the defendant to 
the auctioneer. By this method, defendant purchased two 
paintings during the course of the auction. 

Franklyn subsequently failed to pay for the paintings, 
and Parke-Bernet brought an acti n against him ir the New 
York Supreme Court. Franklyn moved to dismiss the complaint 
for lack of jurisdiction over his person, but the New York 
Court of Appeals ultimately determined that the defendant 
had submitted to jurisdiction in New Yo by transacting 
business within the State. 

In the case at bar, jurisdiction 1s similarly established 
by the December 3, 1974 telephone conversation between Mr. 
Alexiou in London and Merrill Lyneh's sugar specialist in 
New York. Throughout the transaction in question, the New 
York specialist was constantly linked by an open telephone 
line to the trading floor of the Coffee & Sugar Exchange 
at 79 Pine Street. lexiou received information on market 
activity and gave orders which were passed on to the trader. 
Orders were executed and reported back to Alexiou while he 
was still on the phone. In this manner, Alexiou actually 
sold twenty-five New York Sugar 11 contracts during the 
course of this telephone conversation. By means of the 


telephone, both Alexiou and Mr. Franklyn transacted business 


in the State of New York just as certainly as if they had 


been physically present here. 


Despite the similarity between the facts of this case 
the Court below, it is sub- 
mitted, erroneously distinguished Parke-Bernet on three 
grounds. The Court below first stated: 
"(TJhere is no claim here that Pp 
set up any particular telephone 
defendant's exclusive use. On 


trary, all plaintiff is claimed 
done was allow defendant to use 


ct 
te Oe ool oo 


t 


it took to consummate the sale o 
contracts in question." (99a) 


The point of Parke-Bernet was that one can do busines 
New York by telephone, without coming here in person. 


should not matter which telephone the defendant used, 


import of the Parke-Bernet 
done by the defendant over the telephone. 
below next observed that 
that such sale had any sign 
activity on the Exchange floor. 
occasion, solu 25 sugar contracts, 
tons of sugar, at average price of ; 5 = oer pound 
re- resenting a total of $667,867.29 worth of sug At the 


Parke-Bernet auction, Mr. Franklyn bought two paintings for 


a total cost of $96,000. The Parke-Bernet opinion nowhere 


mentions the total number of paintings sold at the auction 
or the total volume of business done by Parke-Bernet that 
day. The significant fact 4s that both Alexiou's sale and 
Franklyn's purchase were made in auction markets, where 


prices are determined by all of the bids on the rading 


floor and one person's “active participation in the bidding" 
effects "not only the plaintiff but all those who were in 
the auction room". 26 N.Y.2d at 18. 

The third observation by the Court below is that "it is 
not claimed that any of the employees of plaintiff necessary 
to consummate the 
dant for any specified period of time". (99a) 

Lynch's employees in New York obviously gave Mr. Alexiou 
their full time ana attention during the period necessary 
to consummate his szles. In Parke-Bernet the Court of 
Appeals deliberately focused on "the realities of what 
[Parke-Bernet's employee] actually did on the night of the 
sale", describing him ply as the “assistant and messenger" 
of the defendant. 26 N.Y.2d at 19. The duration, quality 
or exclusivity of his services were not in issue. 
point in this case is the: Alexiou called 
the assistance of Merrill Lynch's employees 

could in the auction market in New York. 
Cofinco, Inc. v. Angol Coffe C i CCH 1975-2 Trade 
Cases 460,456 


C. A Non-Resident Can Act Through 


An Agent, And Those Acts, If 
Authorized, Are Imputabile To 
The Non-Resident For Juris- 
dictional Purposes 
As is shown above, a non-resident subjects 
jurisdiction in New York by transacting business here 
person or through an agent". CPLk §302(a)(1). The Court 


below ruled that Merrill Lynch could not assert the activities 


which it performed in the State of New York as Alexiou's 


agent and at his express order for the purpose of showing 


14. 


agent can and should 
-incipal when that principal 
Yew York on his behalf. 
The Court's ruling was apparently 


the opinion in Parke-Bernet Galleries, 


supra, and a four-line reversal by the Court 
the case of Harr v. Armendaris 

N.Y.S.2d 7 

was 

which in turn was basec 

Parke-t 


"The present case di 
others, relied upon “by the defendant, 
we have denied jurisdiction. (See 
Hyder, 23 N Y 2d 354; Sta ndard Win 
v. Bombay Spirits Co., “20 N Y¥ 2d 
Co. v. Rauland-Borg Corp., 20 N Y 
Kramer v. Vogl, 17 N Y 2d 27.) It 
to point out that in each of those 
which involved agents who were suing 
cipals, the plaintiff was relying on hi 
activities within the State, and not those of the 
defendant, as the basis for jurisdiction. In other 
words, in no one of these cases had the defendant 
himself engaged in purposeful activity within the 
State nor had the cause of action arisen out of 
transactions with third 
an agent." 26 N.Y. ; 19, 308 a YS 3a at 
341-302, 256 N.E.2d at 509, n. 2. (emphasis added) 


iffers materially 


| 
A 


Here, Merrill Lynch is indeed 


suing for 
privilege allegedly 


s 


in 


Haar and 


The mere fact 


'"s exchange transact 


immunize Alexiou from having to answer 


footnote 2 nor the 
ority for the purported 
Parke-Bernet the Court 


transacted 


iction, under 


own 
lved a 
York was 
>> rather 


(1968), the plaintiff re 
who telephoned the defendants in New Mexi 
and offered to Ga buyer for the defendants' New Mexican 


real property, failed to show that he was ever authorized 


efore, 
true 
irisdictic 
were 
footnote 
jefendant 
independent 
defendant has 

the plaintiff to act 


Note, New York's 


plaintiff 1 was all attorney who was suing 
of-state for his own attorneys’ 


debt inc 


attorney nas traditionally been regarded a 


contractor, rather than as the 

attorney cannot premise 
diction over his c t up the attorney's 
Periman v. Martin, 


fal 


Ct. Nassau Co. 


- 


over, plaintiff's proof 


found 
York based upon the agent's 
Hammond Advertising, Inc., 32 2d 347 N.Y.S.2d 
cided by the C of Appeals 
in Harr, < ww York advertising 
implead the non-res 
corporate clients. 
done business in New York as an ndividual. 
Rather tha ; g absolute rule, the Court 


premised its lt the total c imstances of 


case, including the fact that the advertising agency 


services were to be performed entirely in New York: 


Similar atten 


to pay for the 


reasoned that the giving 


dition of services 
combined to support 


ants. found: 


count 
our Court." 
omitted). 


case 
reversal in 
denying jurisdicti 
over a non-resident af ant ne bles 2d the rule 
concerning ai ot: ts t 5 different 


from the 


Ih4 « 


) 


cv 
np 
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- ‘ 
admonition 


is premised should no 


a plaintiff who was 


Nothing in t ; rases suggests thé 
a broker to undertake a transaction or 
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